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A CANADIAN HUMAN RIGHTS AGENDA FOR THE 90's 


A Brief Submitted 


by 
Dr. Noél A. Kinsella 
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POO LL Vice BACK- TO. BASICS 


The fundamental objective and guiding thrust of our human 
rights agenda during the next decade must be a return to the 
basics of human rights. 

My experience leads me to this conclusion that we need to 
return to our original foundation as to the cement of human 
Pugnts and the basic building blocks of human rights as 
applicable in the world community. 

My analysis of the human rights phenomenon leads me to 


Constdaern six 1ssues: 


Wiehe Basicebrinei ples 


three: basiciprinciples are involved sing cuch=4  ©cluramce 


basies in human rights: -. 


i] The ongoing "recognition of the inherent dignity 
of all members of the RARER fame bys! 


ii] The ongoing "reaffirmation by Canadians of our 
faith in fundamental human rights, in the dignity and 
worth of the human person and in the equal rights, of 


men and women 
iii] The ongoing “determination to promote social 


progress and better standards of life in larger 
Erecdom 
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2.] The Basic Instruments 

A back to basics in human rights means a return to the 
International Bill of Human Rapes, *ctha ters: 

i] The Universal Declaration of Human Rights 


ii] The International covenant on Economic, Social 
and Cultural Rights 


iii] The International Covenant on Civil and 
POMreLcal Rights 


iv] The Optional Protocol. 

ieee oe ence where we stand, on solid ground tm the 
articulation of what human rights are. These are human rights, 
Miivenoall yo recopni zed, notwithstanding the ereat variation an 
pombtrcale philosophy, ideologies, political systems and 
eppuoacnes: CO the justification of human mights. [et as here that 
we have the basic and fundamental standard of human rights for 
Canadians, since Canada is a signatory of the Universal 
Declaration and has ratified the covenants. [It is also here 
wnerescthe constitutional process of the early 80"%s failed tovuse 
Eneytederal—provincial agreement (to ratify the covenants in 1976 
Gemaebasis for the Charter.|] It is also here where a resolution 
of the concerns of many Canadians with the Meech Lake proposed 
constitutional amendment could be eased through adding a 
preambular paragraph recalling the 1976 agreement to ratify the 


covenants |. 
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3] The Basic Categories of Human Rights 


A return to the basics of human rights is a return to 
Phesrecognition of the three aiPeecntc trees tees 
generations of human rights which, “in turn, nelip re to 
respond appropriately to these differences: 


vy self-executory Rights - that is the civil and 
DO lec al wm ohies 


ii] Programmatic Rights - that is the economic, 
scervalirand cultural riehts 


iii] New Generation of Rights - the solidarity and 
ecological rights. 


4] Institutions 

Back to basics in human rights means a return to the 
three main institutions which exist for the promotion, 
eevelopment and protection of human rirehts: 

i] The. couxcts and. administrativestribunals 


ii] The legislative institutions © 


iii] The voluntary or non-governmental organizations. 
5] Obstaclés or Barriers 

Two of the principle obstacles: ougbarrieus veo sret eine 
baclke to the: baswcs of ‘human tents «ares. a) the 


Bureaucratization of Human Rights and b) the Politicization 


of Human Rights 


a) Bureaucratization of Human Rights has become a 
problem which we need to be alert to or at least aware of if 
the Canadian Human Rights Agenda for the 90's is to have any 


chance of being articulated, let alone implemented. 
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What I am referring to by the bureaucratization of 
human rights is the phenomenon of the dynamics of the 
Spar cerca becoming more important than the dynamics of the 
given public programme. Based on my experience, the 
Bureaucrats who work in the Human Rights Field are no 
different when it comes to spending as much eneineve ou 
political maneuvering within the system as they spend on 
promoting human rights. 

One has to be concerned with what I hear said among 
colleacues: from outside of the Ottawa-Toronto-Montreal axis 
Wiehmeneyaneter to the human riehts, bureaicwatic Matias”, 

I would ask that this committee examine very carefully 
those new initiatives for human rights development which 
PIlanate from the bureaucracy, Co ensure that wohey “are 
substantive and not principally motivated by a systems 
(eecmGerot pexpanding ae The, committee should also 
vet the senior human rights appointment made by the 
Government of Canada. 

I would ask that this committee examine very carefully 
the budget estimates of those departments of the government 
which have human rights programmes. If my information is 
Correct, the Department of the sSecretarysolLetaremic 
proposing to cut its human rights budget significantly 2a 
and this in the year when we mark the 40th anniversary of , 


the Universal Declaration of Human Rights. 
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b) Politicization of Human Rights has both a plus side 
and a minus side -- the plus side is that to the extent that 
human rights issues are politicized these issues receive 


attention. The down side is that the programmatic nature of 


Ghose cights™ such as economic, "‘secial” and? cultural tiehts, 
may Veud themselves: to politicization the ‘civil sand 
politveal. rights donot. 

The politicization of human rights at the United 
Nations has caused a great deal of problems for the 
universal effort to promote human rights, however I believe 
that there is a sense among many members of the United 
Naicwons of Che importance “to” the United Rarer snc ceal to 
Return etOmbASiCS wim human .ciehts. Ehis being especially 
important as the world community attempts to deal with new 
proposals for human rights, especially the collective rights 
and solidarity riehts ayer as the right to development and 
thes rieht to peace. “in this repard.ml ‘peliteves thateene 
Standing Committee on Human Rights should ensure that 
Canada’s position at the United 'Nations® in? Che area ‘ot human 
rights be one of leadership, vision and one which gives 
Ree men In order to dovVthis,” Lt? is amportant chat our 
approach on international human rights issues be not 
motivated principally by political considerations but, 
rather be motivated and shaped by a human rights vision 


which rests solidly on the International Bill of Rights. 
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There is.a practical. need for: the Department of 
External Affairs Eos improve, Chesaddlocatrons: Lomsthe 
Permanent Mission of Canada at the United Nations Office in 
pemovViems | hic. i Seespeciallyecriticalsi£ Canada, which is 
expected to be elected to the United Nations Human Rights 
Commission, is going to be creative and show vision and 
leadership in setting the international human rights agenda 


for thean90 "se. 


DE AGEISM: Elements of the Struggle to Promote the Human 


Rights of Canadians in Freedom From Discrimination Because 


of Age 


insti ch Gorethes foresoing renhearion on Ehe_elements that 
need to be considered in erate the Canadian Human Rights Agenda 
for thevv0ss.—-— How would this relates towrehersceruccle.toycombar 
age discrimination? 

Pirst and roremosG inemyemindgs Ghegneed tosgcilearlyastare. 
as a matter of public policy in Canada, that Canadian society 
recognizes, reaffirms and is determined to promote the inherent 
dignity and value of all Canadians irrespective of chronological 
age: 

Tj GivileandhPolitical;i Rights Seforsgexampleu« the Zieheyto 

Litesmbibertynand, security otepersan,(Art. 3 UDHR) needs to 


be monttored in»sall the various seCtings in which elderly 
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Canadians find themselves. One needs to be Vigilant in the 
area of elder abuse, estate control, diminished 

LespOMlSs Dill cy,. elo. 

2) Economic, Social and Cultural Rights - this is where 
there is so much work to be done in Canada. The work can be 
facilitated once we allrecognize the programmatic nature of 
these’ rights. 

This distinguished standing committee of the House of 
Commons has already received a number of important 
interventions outlining the need to develop job-training, 
job-enhancement, job-mobility programmes for the older 
WOGKeET. YOu are aware of Che housing meeds of the elderly 
in, Canada." The whole aréa of “social security needs ongoing 
qeceneion: 
ou Daeealies Rights - Age Discrimination ~— Age 
discrimination, which is widespread in Canada, affects 
Canadians of all ages, but has particular adverse impact on 
Chat “segment of Che populationjover Che ace of 65." (in my 
view, one of the most offensive forms of age discrimination 
has been the "acquired" practice of mandatory. retirement. 

Mandatory retirement policies which have been enacted 
in the past one-half century need to be taken down. In New 
Brunswick, as in the province of Manitlobas the Human KRieies 
Codés proscribe discrimination because of “age'’ — and age is 


defined as the age of majority and over. 
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Unfortunately, it will not be New Brunswick or Manitoba 
Walch wilh set the ‘de facto’ standard in Canada — rather it 
is the Federal Government. -- Again, unfortunately, the 


Canadian Human Rights Act, pursuant to Section 14, permits 


age discrimination in the matter of retirement. 


Human Rights Ps hUlubl onse .ore ene Aged 


There are three principle institutions in society which can 
serve to promote and protect the human rights of the aged. These 
Besta Cutions are: 

ie thescourts and: (eri puna ise 
2) the legislative bodies, and 
3) othe voluntary sector. 
Firstly, the rights of persons to be free from unwarranted 


Pieenrerence can be successfully ensured: by effective’ use of “the 


courts and various administrative tribunals. The use of the 
courts to advance through litigation the rights of the elderly 
can find encouragement from the successful experience during the 
days of the civil rights movement in the United States. A number 
Gigareas, oL,contacts between Ehei right)of the aged and the remedy 
available only through the courts can be indicated. For example, 
using the courts to protect the freedom of elderly persons from 
the unjust use of Mental Health legislation to have elderly 
persons stripped of their basic civil and political rights. The 


human rights commissions are examples of administrative tribunals 
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which can provide relief from diserimninaedod on the basis of age 
pueouchwaneds as housing, public SELVIECES «CONLTacts. and 
employment. | 

Mies second principle instieucioneto., bone promotion and 
protection of the rights of persons irrespective of age are the 
legislative bodies, namely Parliament, the Legislative Assembly 
and Municipal governments. The rédle of parliamentary committees, 
such as this Standing Committee, is an excellent example of the 
promotional réle played by Parliament for the enhancement of the 
meoeowot thexelderly. Equally critical arevthe, enactments of 
Bacguuced Lepislation at the various levelsiof juritsdictrons .to 
Meetaune weeds of the elderly including the enactment of 
DMeitemativewaction programmes sor the elderhky,. 

Hive de and in many ways the most important institution 
evailablestor the promotion of the rights) of the elderly, are the 
voluntary organizations. It is within the non-governmental. 
organizations where the proverbial .“epreye power scan, bewvery. 
errective. The skill cof lobbyingyand (the stratecy developed by 
interest groups can be applied by the voluntary sector which has 


the rights of the elderly as their goal. 


cherKkieht to Part icrpace 
Not only is it important to have the’ paweicipation-of ‘the 
seniovecitizen in the’ decision’ making process effectingr public 


affairs, indeed the senior citizen has Cherrighbtaworparticipare.. 
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Artimhe<c/or0r schevlinited! Natdons Covenant on Civil and 
Political Rights, to which Canada is obliged under international 
law provides: 

we ermyrc uli zen jshalleshave, the!) rights and the Opportunity 

without unreasonable restrictions to take part in the 

conduct! of public affairs directly or through freely 

Chosen LepLesentatives.. 

The idea that all people should have the right to 
participate in public affairs and in the decisions which affect 
Pie in and by Teselft meets with little ob jection., | 1t 
mepueoentls, alter all, the fulfillment of the very coneept of 
Gemocracy. What might, however, create considerable diEf1 eaulity 
Gourd be the tactics adopted by Seniors if they are excluded from 
the decision making process. While one does not envisage 
Sbe-ins, wade-ins, pray—-ins, freedom rides; seizine and oceupying 
public and private property, conducting mass demonstrations and 
economic boycotts, shouting obscenities at public meetings, 
biockineg ate obstructing buildings and highways, ‘destroying 
computers, bombings and kidnappings - all of which have occurrred 
jmecanada = 1 do believe that iseniors will find) their way oF 
protest if they are excluded from decision making. Some form of 


peescure will be divined and used aif reason fails to be an 


effective form of social persuasion. 


A Powerful Hand in a Velvet Glove 
Perous now turn to the matter of stratesy and tne riche co 
participate in the conduct of public affairs without 


-discrimination because of age. 
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I think that Yhetta Gold placed her finger on the right spot 
when-she stated at the close of the National Conference in 
SeioOb ex, 1983: "Older persons must become a real political force 
if they want to be listened to and heard." 

It would be useful for political officials to realize that 
in 1980 there were 2.3 million Canadians 65 and over, about 10 
percentmot ther population®! *Statistics® Canadat's® projectionsefor 
Biemetine OLa the! ‘century indicate: anednerease tou 327 millionsor a1 
Percent and these’ will increase tolateleast 5.5°milLissongor 16 
percent’ by 2020 PHeHNeSE of the baby-boom generation will have 
meached: 655 A Piether increase tos Gemi Lion ne cher nextetwo 
decades will bring Canada's older population to 20 percent. 

This powerful hand can be played by making governments 
meaiezeathat theyearesthere®to: bistensand® not* there to telly older 
bersons..whatt ther seniori’citizen*is tot think? and *what-style of 
Pater nenor shes iss towadopt - 

ine mndividual, eroup of citizens canyetfect “a, good ideal wor 
change by organizing themselves to seek an elimination to the red 
tape that all too often makes understanding government and their 


programmes almost impossible, and effectively inaccessible. 


Raceici pabionvar all Levels of Government 


Seniors participation applies to all levels of government, 
social agencies and senior centres. No longer is it acceptable 
to look upon older persons as consumers of services rather than 
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Aeeceptance Of seniors as partners in the decision-making 


process requires re-educating of politicians, civil servants, 


J 
’ 


professionals and, yes, of the older persons themselves. 

The on-going relationship of senior citizens to government 
is a major aspect of the total scene. Whether federal, 
provincial or local, governments must decide what kinds and how 
much support are to be assured for older persons. In Canada, 
these decisions have been part of the democratic process: social 
Needouand Injustices are brought: into public discussion,and, at 
some: point, governments Cake motice \and.act... lnatiproceessunist 
Gentimue to function and be encouraged; it is ‘the eee to improve 
GiewlOoL ot the aging. 

Assurance. of support ine thosesaspects vol Iivine whienecne 
Older person 1S not always able“ to provide for must. bewvEhe 
Responsibility of, government... This need for government 
imbemvention is an outcome of the industrial economic base of our 
Canadian society. 

There are strong opinions about the relationships of older 
persons to government, and about federal-provincial government 
Bedationships: @Most..prefer that older persons not be dependent 
in any way on government or on agencies. This attitude is in 
keeping with the ethic of our pioneer period of development; it 
is the ethic of self-reliance and independent enterprise. 
However, government intervention today is essential when there is 


need for appropriate support which cannot be provided, as well as 


in other ways. 
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Whether this intervention will take place depends on the 


effectiveness of seniors to exercise political power. 


Ear ticipation to Strengthen Ganagdian Democracy 


The participation by seniors in the exercise of political 
power as a voluntary institution will have the net effect of 
strengthening democracy in Canada. This is posited because of 
the nature of the Canadian Charter of Rights and Freedoms and the 
bess  Dility which exists in Article 33 for lesislatures ‘or 
Pareraments Co pass laws, contrary to cértain human rights. Tt 
seems to me that senior citizens, who will soon constitute 20 
percent of the Canadian population, along with other voluntary 


Peoups, sidall become the main bastion of our ‘freedoms. 
Sovermments will not. pass laws contrary Co our Charter of Rrehts 


and Freedoms if the legislators know that the people will reject 
the same. 

Furthermore, prall.crtizens mustyjwatch government, especially 
in. Cimes tofarestraint tand entrenchmen&, when social «support 
programmes are questioned. As Senator Claude Pepper of Florida 
once said about his own Country - ''The Administration is trying 
to make Social Security a no-frills program. The problem is that 
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Human Rights Instruments of the Aged 


Within the Canadian context there are three major human 
Bunt s instruments or laws which can be used by persons who seek 
to protect and promote the rights of the citizen irrespective of 
chronological age. These are: 

1) The Canadian Charter of Rights and Freedoms, 

2) The Provincial and Federal Human Rights statutes, 

3) International Human Rights Instruments. 

el.) .<fhe First human eight inserimene epplrcaple to jas 
Samadians as an integral part of the Constitution of Canada is 
Ene Ghareer* oF Rights and Freedoms. The human rights listed in 
GicwchaGecr arewdivided into: seven=catecormes. 

ape e—-Lundament als freedoms * such apel it evs hi berey sy securtty. of 
person, Lreéedom of religion, .sexpression and) trecdannce 
Ehey Press: 

mi )e=democraticirights*ensuring thateevery "citizen has the 
Gieheite voter in taneelecctions 

iii)-mobility rights guaranteeing that every citizen has the 
right to enter, remain or leave Canada and to move from 
Province Eo province; , 

iv) -legal rights protecting us against unreasonable search 
and seizure, arbitrary detention and ensuring our right 
to counsel and that we are presumed innocent until 
proven guilty; 

v) -equality rights guaranteeing that every individual 


regardless of race, religion, sex, age or mental or 
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phycucal disability is equal before and under the law; 
vi) -ensuring that English and French are the official 
languages of Canada and requiring their use in 
Fanlivament “and-in thescourts,; and 
. vii)-English to be given education in primary and secondary 
schools in that language, | 
The question of age and equality rights, denocrarre rights 
and the fundamental rights of security of person and liberty are 


underscored. 


Equality Rights 


pecerou Or the Charter addresses equality. nichts «and 
explicitly provides for the proscription of discrimination 


because of age. 


15. (1) Every individual is equal before and under 
Ghemlawrand. has the right to the equal protection 
end qual. benefit of the, law without edisemmination 
andZy ing particular, without ‘discriminatvom based ‘on 
RaAceh. Nain Ondis ior pet hni Gsonvemm, scolour, religion, 
Sex, age: or mental on physicalmdrvsabulity - 
(AyeSubsection (1) <doeés not preclude any law. 
DeogramOneacti Vity Chat Nas vassits object the 
amelioration of conditions of disadvantaged individuals 
or groups including those that are disadvantaged 
eacause of, race,natlonal, orm @Ghnie orrvein scolour, 
mel 21 On,.Sex,4a2c.0r, mental) On physica ledisabilinty. 


ftarswimportant. to mote Chat section 15 ())eeuaragtces 
aleequality, betore the, law,-b)i equal itye:mder the, law, tc)siequal 
protection of the law and d) equal benefit of the law without 


discrimination, and in particular, without discrimination because 


of age. 


: | ; 
iblpanes 6.7 _¥ Wnt q 
; : : 


} a a 
1A" 


veils ie Oe Sie ae 
wea. YO? Ket On bofort Shoe 


| | ot i ee ee 
how ete COATS: ee aie Lo anh aa te et gradae +2 ne Be 


rr ken tt, 228 ws Gaara was ‘ww asbivers v [O21 see 


Ou 
1 oo ('\ > «ae 38 ‘ontesea -4 
4 a 
fied 0 pahsee Re eb Peter h ) per 
Nite iy Aeup 2 ae Od, 20 bo atl? 5 ay Bete vel ur3 > 


3.te Myened Javps ons | 
ie, 26la0TIaaq nS bea oan 
7 2 7) fenoisaa ,8069 

qo leanes. 30 044 ‘tee ; 


Serie ee D/hiy BtPnt ¢ Poe 
.@®Ccbee Reale (40) ie | 


abi (eg : ‘pie pa rat 
< he ie 


re) Pe s Sura (Th. putsceedus iF) | 

rtm oe 0 620° da 8 “diviibe To Sus R070G Ve 
0) iG ihe (ip? Oe sibnes in soltnzal lens 7 
re, Daw 4 a © gnktiwiso)| aque) 38 baa, 


ite Ipags2an .. 9% ‘a sauesee 7 


yes see and 
rie 1 Shokan yo waa 4x48 (Ol gd4e? 


0 F ge 

| + sealers rar i waaesae IMis ster 02 0nb2i24Ge> ie f 

reeapialyt ’ laid, sats oma ben ent Rane id ,wal Bye vivted (7s s8bp% fe, | | 

(wep Sit wht wht 4 a1 evant irepe o>) bog aa, att be: ogite iced, i 
rill Br sistnijaiqoel suse reds t3deq. wv ote ApS anierinath 


<a : > a | . , © 986 i. a 


With reference to liberty, one may raise concerns with 


reference to freedom within care settings, whether nursing homes, 


hostels or at ‘home with family members. 
pecurity of person and the right thereto for the elderly 


Citizen also’ raises ‘some major questions. 


2) (ne Provincial and Federal Human RightsesStatutes 


The second major human rights instruments available in 
Canada Tor use “in ‘the ‘struggle asainst iacism are the various 
provincial and’ the federal human rights) legislation. 


The anti-age discrimination provisions of the New Brunswick 


Human Rights Code apply to the areas of employment, 


accommodaelons, "Services, contracts and conveyances <a Currently, 
most attention is given Co age discrimination? in the temployment 
securing. 


eo? In the Act : 
wicomneans MIneteel Veats Ol sdee and sOVeti ns. 
Co) No semp lover employer's Organization or other person 
acting on behalf of an employer shall 
(a) refuse to employ “or continue "to”employ.“any person 


Or 


(b) discriminate against any person in respect of 
employment or any term or condition of employment, 
because of “race, color, Sreli gion, ational soriginy ancestry, 
place sof onigin, ‘age; *physvealmdisabitity marital. status or 
Sex 
B(5) Notwrthstandine subsections * (1) Ceycand te) 
mamlimitation, specitication or pretersnce on) Chev basen 
race, colour, religion, national origin, ancestry, (place of 
origin, age, physical disability, marital status or sex 
shall be permitted if such limitation, specification or 
preference is based upon a bona fide occupational 
qualification as determined by the Commission. 
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Democratic Rights 

the sGuanter provides tor the riehu-co vote to CrUrzZeiar, 
Seceron 3: | 

"Every citizen of Canada has the right to 

vote in an election of members of the House of 

Commons or of a legislative assembly and to be 

qualified for membership therein." 

One needs to take note of those situations and circumstances 
where the right to vote is interfered with in respect to elderly 
citizens. While there may be some cases where it is appropriate 
Gommamre an ielderty person, T@yrs always crittrcaly that ‘such a 
limitation not only be ‘bona fide' but done in a manner which 
fececmtue Wimniting Cestrolti section one of sthe= Charter. Name ly. 
Mewcedomne manbetrarrly, but.*only in accordance with “such 


reasonable limits prescribed by law as can be demonstrably 


Hise ved wha “Tree and "democratic socrepy..) 


Fundamental Rights 

he se Sectilonm 7 son “the ‘Charter "whiten sprovides tor 
fundamental rights: 

NEveryone has ‘the ‘right’ to life, LE peme y 

endmsecurity. of the personpand (near ener not 

to be deprived thereof except in accordance 

with the principles of tundamental justice.’ 

A large number of issues can be identified concerning the 
elderly and the right to life, liberty and security of the 
person. With reference to the right to life, the whole area of 


health care needs to be examined. Questions from life support 


systems, death with dignity and euthanasia need to be explored. 
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3(6) The provisions of subsections (1) 
poe rod ee dO onoc apply to 

(a) the termination of employment or a refusal to 
employ because of the terms or conditions of any 
bona fide retirement or pension plan; 

(b) the operation of the terms or conditions of any 
bona fide retirement or pension plan that have 
the effect of a minimum service requirement; or 

(c¢) the operation of terms or conditions of ‘any bona 
fide group or employee insurance plan. 


yo C2 (3 rand tgs) 


Nature of Bee. Discriminacion 


The aforementioned sections of the Human Rights Code provide 
Siam GeCLSI ONS concerning employment and services etc. shall be 
based.on "bona fide'' considerations that are functionally 
nelevant, and that a person will not bowed) cromehen ene 
rrenttul participation in the community because. of mere 
PreonolLooical age. The anbitrariness of systemic discrimination 
Seamdsein contradictory, opposition to equality of opportimity. 

Mit ceOLatne nature of age discrimination that the person is 
treated not in a manner congruent with his dignity but rather is 
Bue atedrasusimply. 4a .tacctor to be manipulated... ihesencire thier 
Gmina, tights is to challenge such treatment. <1 t Viswa sehaust 
Peat toeepaseduon the belier that there 15° nossvstem. no 


Gperation., no organizational model; uwhich 1s of -a value thar ae 
can make man subservient to it. The human rights belief in the 


dignity of man concludes that social programmes, pension benefits 
or insurance schemes are to serve man not the other way around. 
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pees DUSChiminetion@and “Bona Fidet' Occupational Requirements 


Realism and recognition of exceptions in the reality of the 
working world, are principles carefully provided for in the New 
Brunswick Human Rights Code. The Code places anti-age 
discrimination in the context of the work-a-day world, thus there 
are excepting. provisions Contained*in the hesiewa cant based Be 
woonayftide'soceupational qualifications. 

The determination of B.F.0.Q. with reference to age is 
becoming a very prominent issue for human rights workers in 
Gemadees, tweeseneral direction for approaching this difficult 
problem was given by an important American decision: Hodgson 
VE Greyhound Bus Lines ince ((0974) 14490 Fe2d 2659", cert. denied, 
ipa wot olor United’ States*Courtiof-Appeal® 7th Crreure. |) Sin 
Poisecase thenCourtawastaddressing thet question of whethersa bus 
company. coutdsuse) ace tasta BUFO lO. jtand suggested imoLtes 
feiaten that. im@situattonsswneres publ icmsateryyiseinvolved, the 
burdenlof (showing *the®existenceroft a reasonableroccupational 
qualification: should be less onérous®than’ might otherwise be» the 
case. we ihe Courtrspoke saboutstheresbeing demonstrated a "natural 
basis in fact'"' for believing "that elimination of its maximum 
hiring age would increase the likelihood of risk of harm to its 
DPassencerss we 

The important Canadian Boadrdssof i inquiry im Ghissmatter are 
Derksen, Hadley, Hall and Little. In Derksen thé board vheld that 
a B.F.0.Q. could exist where it can be shown that the public or 


other person might be adversely affected or harmed because the 
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very age of the employee might make it obvious he could not as 
safely perform his duties as would someone younger injuage. - This 
might be Giencase iit certain typesr or hazardous employment where 
the safety of the employee himself was in question or in 
employment where the lives of the public were at stake and some 
especialy skill was) required, for example, airline pilots or 
operators of motor vehicles. Once again, however, substantial 
evidence would have to be adduced by the employer to demonstrate 
GhesincapaciGytor reduced capacity was occasioned by the age of 
Chesemployee: 

In Hadley, the Board was considering the applicability of 
eee touvdmb. O70 ior firefienters ands held ithae the respondent 
dtdtnotvoffer much evidence totsubstantiate the existence or the 
Mecdetore such) a qualification.*oWLth, reterence tothe Creyhound 
case, there an element of risk to the public was involved, 
whereas this was not demonstrated in the Hadley case. 

In Hall, the Ontario Supreme Court, O'Leary, J. held that 
the determination of the existence és as BVESO.Q. mus ti#be? Dased on 
Enestpractical realdtyvorethe! work-—a-day*world™ and’ that detarted 
scientific data will not always be necessary and’,> of course, will 
not always be available. 

In Hawkes v. Brown's Ornamental Iron Works of Belleview Ltd. 
(1977) Ontario, the Board held that in order to satisfy the proof 
for a B.F.0.Q. the employer must demonstrate that there are 


''sound reasons for the qualification". 
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Economic Benefit Programs at the Service of Persons, 

Not an Obstacle 

The Human Rights thesis underscores thé view that society 
and its systems, structures and programmes exist for the person. 
Since man is social by nature, the real test of any social or 
economic system in a free society is the degree to which such a 
SvcucisOr programme serves the individual person. This is its 
MeacOmilor existence. A society, social institution or economic 
benefit programme that is not person-centered is, Co “Ehaveex rent 
incongruent with human rights and social justice principles. The 
economy, torn example, must be for the person, not the person for 
the economy. No matter how much an economy produces, or how 
Patyeelt, distributes tt, Lf it does not make Che procedunes 
Enense yes more -numan wi -Ehe- process, it Ps.atlUn just economy.) 26 
violates human rights. 

The student of human rights would therefore underscore the 
Poinemchiat .emphoyee benefit programmes, Should exist =in order=re 
facto tatherperson. LO be an’ ald, 4 sciubstatum, ECO tne peroonmig) 
those areas where the person needs such aid. On the one hand the 
programme must not be more important than the person it is 
designed to aid, and on the other hand, if the programme goes too 
far, and begins to take over what the’ person Ccan* do. fer tinsel. 


then the principle of subsidiarity is damaged. 
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The New Brunswick Experience With Age Discrimination 


Discrimination against older workers is not a new SUD Jece OF 
concern for the New Brunswick Human Rights re eee Init 37 3 
New Brunswick was one of the first provinces in Canada to realize 
[iesprineciple of equality without regard to age and to legislate 
ioechistiregard: »Since: that: time, the Commission has ‘been 
actively involved in combating age discrimination and promoting 
bounee quality Ol, opportunity and iéiquality of result forsolder 
workers. Three board of inquiry decisions which emanate from age 
discrimination complaints, and which address the issue of 


ManGacony Letirement are: 


loeeeeeCnawles Little v. Saint. Jonn Shipbuilding and Drydock Ltd. 


Geza Charles Kuun v. University of New Brunswick (1983) 
Armand Buggie v. City of Moncton and Jeont iy Creenmoughitd986) 


se Following the Little decision; iarioss New Brunswick 
Industrial Inquiry Commission examined and made recommendations 
on retirement age policy, specific within the context of the New 
Brunswick Human Rights -Act. 

Despitesthe factothatisociety hase generally placedsa hich 
value on the freedom of individuals and equality of opportunity, 
age discrimination based on chronological age still is very much 
Ppowexi stence. 

Age discrimination in employment have continued to form one 
of the top three categories of complaint before this Commission 
during the past 5-year period. The majority of those filed have 


dealt with discrimination against older workers. Although the 
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fact situations obviously vary, the types of complaints appear to 
Cencer around the following two problems. Firstly, older members 
of our society encounter difficulties in finding employment and 

secondly, once employed, they must surmount opposition to retain 


that employment. 


Discrimination against aged job seekers 


Some employers simply refuse to hire older workers, arguing 
Chatethe financial investments training elder workers cannot be 
Fucelii1 ed. seivenwathe pelkatively short stime period that they will 
remain in the, work force. « Interesting? enough, the same arguments 
arervused for retuscings oO: hrrevyoungapeopie. 

Other age discrimination cases over the past five-year 
period have shown that some employers tend to make rather 
sweeping generalizations about the older workers' lack of ability 
to adapt in a changing ee chnanaaree environment. (Purthermoce, 
the elderly are presumed to be less flexible, less productive, 
have less training potential and limited work horizons in 
comparison to younger workers. While these opinions 
traditionally associated with the aging process have not been 
scientifically proven, employers fail to note more positive 
attributes that can associate with the older worker, in the 


nature of stability, dependability, accumulated knowledge and 


experience and consistent performance. 
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several complaints centered around the pre-employment 
requirement of ''younger persons preferred". Some employers were 
very overt in expressing their preference in this regard. Many 
application forms still request the applicant's date of birth or 
age. | 

One affected group in relation to pre-employment 
discrimination is the older woman who is attempting to re-enter 
the work force following a prolonged absence. Not only is she 
Baced with Che stereotyped notions which appear to abound 
regarding the older worker, she is also seen as a job seeker with 
HNeownreal, emphoyment experience. “In a competztiver job market, 
Bese. two factors, when coupled together, @can "translatesintorar 
Tong period of unemployment. * This” situation is*somewhat 
alleviated by retraining programs that are generally funded by 
Goo... and offered through institutionssuch as comnunmty 
colleges. The programs are designed to retrain women who wish to 
re-enter the workforce. However, based on first-hand information 
avallable,wany of these women are confronted with ‘ape-relaced 


Biases! and discriminatory practices om the’ part of "the templ ayers: 


Dusenrmination Against Aged Employees 


An analysis of complaints indicates that older ane vepees are 
frequently laid off just prior to reaching retirement. This 
Commission has also processed numerous cases where the employer 
has, in a calculated manner, radically altered a long-time 


employee's job description or increased the degree Of di fricni ty 
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to such an extent that the employee can no longer perform the 
job. The psychological CBle@rsron themnane of the employee are 
devastating. 

A disproportionate number of older complainants have been 
dismissed due to "poor performance", when in fact, the employer 
simply preferred to have a younger worker. 

There is also a category of complaint filed by older workers 
where the employer presumes the individual is incapable of 
Canrying out the Benes Lequi rements Othe. ob. Whawbeldt ac 
obvious that occupations require certain bona fide 
qualifications, employers must avoid the generalized approach in 
the selection and evaluation process, DaGeEcul ary il rer elomeses 
Sheraging worker. 

The obvious cause and effect relationship between age 
Prejudice and discriminatory practices produces detrimental 
distinctions which do not take account of the particular 
Ciaracueri istics of an individual as such, but. take into account 
only collective qualifications deriving from his membership in a 
Gerbain social or. other group. 

Chronological age is a "frailty" common to all, a physical 
characteristic over which one has little control. The problems 
of age discrimination are universal and applicable to every 
membersor oun society in that all have been ab one Cime- Stog 
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Stereotyped ideas of an individual's capacity based on 
chronological age cannot provide a proper basis for 
classification or evaluation, and therefore leads to 


discriminatory practices. 


Discrimination in Beconmenaciont services or facilities: 

As the demographics of Canadian society change, and the over 
age 50 population grows, we must examine the types and magnitude 
Gumserviees which will be required. 

One obvious area of consideration is health care. The New 
Brunswick Medical Society concluded in a report entitled ''The 
Pederivelmenew Brounswick: “A Time tor Redirection. | Le condenns 
the "warehousing" of elderly in institutions and recommends 

“improved home care to allow the elderly to stay at home, new 
standards for entering nursing homes and a 'single-entry" system 
for obtaining long-term health care. 

These recommendations are particularly significant in a 
youth oriented society. This cultural prominence may have 
resulted in a passive institutional discrimination against the 
elderly.) The soke ofnthesaged becomessmorerprecariousmince 
continued (social .ipnorancesorethetelderly servesSto perpetuate 
many of the myths and misconceptions concerning them. 

In effect, these same misconceptions, often born from mere 
Pack or interest, in older (members of society, serve Co ard in (che 
alienation of the chronological aged, from a system which they 


bave been a part, of all .of their Lives. 
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We must therefore closely examine our policies and services 
to ensure that they do not discriminate against the elderly. We 
must also educate ourselves to view this segment of our 


population as productive members of society. 


Goals of Equal Opportunity 


The goals of employment opportunity must remain a goal for 
the entire community and each of its members. This goal cannot 
be achieved by a system which by its nature denies categorically 
the right to work to a major sector of society. The emphasis 
must be ever on opportunity, and progressive steps need to be 
taken continually to expand that opportunity. The emphasis must 
neverusbewin Che opposite direction, not because we lack the 
technology for complete jsoctab engimeering ~awhich 1s thevease. 
buc rather because it underestimates the human resourcefulness 
andapocential in all persons. 

inet 974 the Economic Council lLYof Canada stressed jin its 
Eleventh Annual Review, that the basic goals for society were the 
well-being for individuals and equity among them. 

rach 1ndivildual as* certar= needs. -and=enece=range 

from the most fundamental, suchas survival > tCoethe 

more complex psychological ones, such as self- 

realization. These needs are really the basic 

goals of individuals. . From the point of view of 

society., these can be restated in. Cerms;of two 

basic goals - well-being and equity. All subsidiary 


objectives contribute to the attainment of these 
basic goals." 


The degree of well-being is determined by the extent to 
which the material, socio-cultural, psychological, and other 


needs of society are met. Equity, on the other hand, is an 
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appropriate distribution of well-being among members of society. 
There are several views about what constitutes equity “ards how it 
might best be achieved. Among these, equality of opportunity has 
probably been, in principle, the most widely accepted approach to 
equity. This approach attempts to provide everyone with the same 
opportunity of access to well-being. Another view of equity, 
equality, Of results, has al Sovcome bOurecei ve a certain -samounil or 
aC Gentil On. 

Hnhese "two goals jare Coo, genéral to provide specific 
podebinec tor the tormulation of policiess) For this, more 
Bpetaited divisions of Che social system-and their objectives must 
bemaetimmeda.s Nonethelescs these basic soalcado provide te 
skeletal outlines of a broader tramework for, reviewing the 


Wubamabe ends OL socilety's activities. 


IIL. RACISM: The Major Social Problem to be addressed by the 


Canadian Human Rights Agenda in the 90's 


Racism is the single most critical social) issue @nat must be 
addressed by the Canadian Human Rights agenda in the 90's. If 
racism is not directly combatted, rooted out and totally 
eradicated from Canada, we shall have no chance at all of 


building a truly vibrant pluralistic Canada. 
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The problem of racism and racial discrimination has not 
received the level of attention of human rights agencies during 
Ghespast Lew years as it did during the early years of human 
rights commissions in Canada, that is 1965-70. This is because 
of the diversion of the same level of funding to human rights 
issues such as ageism, handicapism and sexism. 

The problems of racism and racial discrimination represents 
25% of the case load of human right commissions, however the 
Preble Of racism has become more acute in recent years and 
commissions could devote 100% of their resources to combatting 
racism and racial discrimination if they didn't have to deal with 
biesocther areas of discrimination. Invother words the level of 
Suippoyt for human rights commissions by every government in 
Canada has not kept pace with the demands which are placed on the 


Commissions: by aggrieved persons. 


Vi Sample of Racial Discrimination Complaints 


A random selection of racial discrimination complaints 
investigated by the New Brunswick Human Rights Commission during 
the past ten months gives an indication of the racism we 
COmErONL: 

—- Complainant alleged she was unduly harassed as compared to 

her white co-workers. 

— Complainant denied. access §0. a club because he ts Black. 


= Black employee the brint of racialgslurs = \bay” 
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- Complainant alleged police officer treated her in an 
unfair manner while investigating a car accident. 

- Complainant alleged she was fired because she was not a 
native. 

- Complainant alleged he was denied employment because he is 
Black. 

- Complainant alleged she was evicted from her apartment 
because her boyfriend was Black: 

- Complainant alleged she was refused housing because her 
ancestors came from India. 

- Complainant alleged he was refused accommodations - an 
apartment - because he is a Status Indian and he and his 
Cuil ndeWwere, NOlamarhted. 

- Complainant alleged he was denied a job interview and an 
opportunity to complete an application form because he is 
Black. 

=—Complainant™ alleged she was cenited the rental of ja icac 


because she is Indian. 


ae Inter-Racial Group COnLELLce 


There is one form of racism that human rights agencies need 
to be very vigilant of, that is the situation where one racial 
group either directly or indirectly assumes a domination position 


to the disadvantage of another racial group. 
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In the province of Ontario it is reported that the majority 
of respondents to complaints of racial discrimination are 
themselves members of ethnic communities. Some of the more 
serious inter-group conflict is that which has developed between 
certain ethnic groups. The cause of such a situation is no doubt 
multifaceted. Where a cause relates to the identity establishing 
efforts of the group, then we must reassess the dynamics 
eperativerin? the selected format of proup Tdenercy Lerma ti onwenat 
Nae, been’ chosens "Where a cause relates to¥réhisious or ethnic or 
PeactoOma <rivabrilées whthin the contextver the place"ol*orrein of 
Giewriven- groups, then? one’ needs’ to* be@reminded that= the Canadtan 
SOucecxeerequires a rejection. of such rivalries or antipathies- 

Pecreatersemphasis needs tombe placed ton cultural exchange 
Piet hea country is to Grully> benefithiromethe présence®or se*many 


Cultures and! tacial groups existing in Canada. 


Bi, fi ac On co L Inquiries 1nto Racism 


Given the problems of racism which might be group based 
rather than individual based the~ individuak’ complaint’ precess 
under most human rights legislation impedes the human rights 
Commissions*in= combatting racism.*”"What rs°required;*is the 
authority for human rights commissions to be able to initiate 
complaints. 

This provision would be particularly beneficial in 
situations where a class or group of people are involved. For 


example, the issue of hate literature is very much in the 
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forefront today. The commission would have the abild Gy Sto 
conduct an all encompassing inquiry if it could initiate an 
investigation rather than wait for Bae mer et « tor ber ribedmpy 
individuals of the race or ancestry involved. The commission's 
hands would not be tied: by having to wait for complaints. 

Another example is in a company town where there is a 
powerful, non-unionized company providing the majority of the 
town's employment. Racial discrimination may be rampant in the 
Gompany but no one dares tile arcomplaint™ because of the far 
breaching Seal and economic implications. The commission's 
ability to initiate a complaint or investigation would circumvent 
such steuatllons . 

Agencies such as Occupational Health and Safety Commissions 
agresweqdiired by law to inspect worksites to ensure that worwenge 
conditions are safe and healthy. Human rights commissions should 


have the power to ensure the working environment is poison free. 


4. insercubional Discrimination 

ihemmostadi tri cult.task which presently as demanding tie 
full attention of all Canadians of good will and specifically the 
human rights agencies is the problem of institutional 
@iserimination. (institutional discrimination 1s" Chatecind or 
discrimination which occurs because@of the= nature of" operation of 
a given institution. A matter that has, comes to ours attention im 
Fredericton illustrates what I mean by ‘institutional 


discrimination! «(A eyoup of residents in an area of the City 
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voiced objections against the building of homes for Metis — Non 
meatus indians. he objection in part was based on the belick 
Enateche property value of-the Whites would decrease Lf Metis 
people moved into that area. I do not accept the belief of these 
people that.their property would decrease in value, however, if 
Chis did occur then clearly the Real Estate system would be 
CpetalLingsaccording Co a dynamic of racism. That is 
PistCLeute1 onal discrimination. 

With iis roots buried deep in Canadian Social history 
institutional discrimination makes many of our major 
PictwuCUL! ONS: 9 oeal estate sbusiness oreani zations. socials clubs 
Be dedosOclaciOns, Operate ito the detriment or exe Nision of racial 
Minorreves, Many of Che people involved in the Life of these 
Pisteull ons are unaware that their operating techniques and 
CamecrLamLor judgement are racist, sexist, in Character “and 
Punceronally discriminatory. in ishort what; they do 1s motivated 


DyeGactsm, Dut iC has the same -errece. 


D's Mandatory AEPirmavlive, Action 


Instrtational racism Trequires:an distil lultonalremeay. 
Often this remedy must be the implementation of fe affirmative 
action programme. Human rights commission's should have the 
authority, to mandate affirmative action programmes where 
warranted. For example Sections 7 and 10 of the Canadian Human 


Rights Act could be strengthened. 
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Contract Compliance is another important tool which should 
be used by governments to effectuate the abolition of racism from 


Gamaa ans Society. 


6. Use of Licensing Authority of Governments to Combat Racisn 


Government licensing power might be one new area for state 
invervent kon dn isupport of human rights *goals.. Institutional. 
discrimination could be effectively ‘challenged through the use of 
Uierrrovimces’ licensing power in public utilities, the service 
Pics Giayeeraicd. FLUquOrMCOnerol hareasi 

Consider fora «moment jbhe tpriv lege sto yerve, ithe public 
pmanbedsLonatlUcensee finder thervbiiquor IControle Act. Should not a 
Cong meron sor suchwa Thicense tbe van "anticlejot mon-discxni mination? 
Should ino ttethe ipuined ples fofrdue processtiormatural «justice apply 
Pouthessrcensee who take it upon themselves to bar individuals 
PROM Che der establishments? sone Che pichGrof da, Licenseesto 
dedlewa Camt iempub) teveis: at sreastelimiubed: in the name forhGhe right 
Of Chescommuni Cyto “live sim near Pesucsestyethat individuais 
who choose to enter the market-place through the commerce of 
lounges, taverns, beverage rooms, cabarets, and clubs, must 
respect legitimate community standards and expectations that 
“cannot always. “await their agreement beforérdemanding Gheir 
compliance. 

If a-licensee or club entrepreneur fails to respect these 
standards, something more has happened than infringement of a 


rule. The community has been affronted. As Tarnopolsky stated 
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Pam~embere’.. Leder (1969, 1249 at-9): "An act of discrimination 
docessnOl give rise merely to a new private sclaim for 
compensation, it amounts to a public wrong". It is a rip in the 
fabric that binds society together. As such, those charged with 
the public interest will have the responsibility to respond 
ePeectively to that Chreat Co the integrity of social harmony. 
Mhewloss Of a liquor license might be thesappropriate sanction to 
those who make a racist or sexist affront to the human Piphis, Of 
SOGlety. 

Presently the New Brunswick Human Rights Commission is 
colidyvinegersthas problem and has been meeting with otner ‘public 
Me enemesmouch as the Liquor Licensing Board and the acne 
Conumeolmnspection Branch or the Department or Justice, 

Dee Dan Hill has written im Humangkiehts in Canada: eAsvocus 
on Racism 

"Government Aversa power should be used in support of 

human rights goals. -It should be a condition-of (their 

licenses that “intermediary agencies" realtors, 

employment agencies - make available whatever records 

are necessary for commissions to determine whether 

agencies are discriminating on behalf of clients. Also, 

suspension or loss of a business license should be 

imposed as a possible penalty for violation of human 


Trehis sleetevallon. 
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All the various public licensing bodies need to be 
PeGunuLOMcei ne Chel reactivities. .such that no form of indirect 
discrimination is allowed to occur. We must be careful in 

“establishing uniform and fair standards for assessing the 
competence of foreign trained people who work in Canada. Those 
professions which regulate or influence the education 
opportunities for those who seek to study and prepare themselves 
Poreacaneccreingthe given profession, fmustybesbalancedwin ythe 
Applicat iensof restrictions applied on the basis of economic 
standards of the given profession. Indeed it could very well be 
Ebalewthe spublicrlicensing.-bodies andathemespective professions 


SoulLambesencouraved .toydevelopwalfirmauive saction programmes for 


EheamLenorities.. 


he News Measures ator Gombpatl Racise Propaganda 


hiecwwTop Lem. Ot wRac ist eOT anti-semitic publications continues 
fombperawpLroblemiin Canada.” Néw Brunswick society nas mol escapen 
the disruption which such propaganda causes. It is particularly 
offensive en a enna GOECUDY INE pa aposiLeLoneor. Crust pusuchwacua 
school teacher, publishes materialsewhich misrepresents <a racial 
onarelicious.groups [he materialpbeing circulated today is noe 
only anti-Semitic and anti-Black, but it is also anti-Roman 


Catholic, anti-native persons and anti-French. 
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New measures are required to combat racist propaganda. It 
is possible to create such required new instruments and yet 
protect civil liberties, and principles of due process and natural 
AUSIEE Ce. 

The Criminal Code should be amended at Section 281.2(2) so 
Ehateucmisi no slongers necessary tosshowsthat a /\mensameal' existed 
PompEomotce natreds in, publications. 

the, statutory, defense, provaided+ forma niiterms.ofe public 
miGene, s00dtaith and religioust subjects should be removed from 
Sece1om 2o) Of the Criminal Code. Humangkiehts Codes.) federal and 
re IGIaNS. nse be changed to provide human rights commissions 
Vibieenerauthority and necessary measures ,to Combat. racist 


propaganda. 


8. ‘Declaration by Canada under Article 14 of the International 
Convention on the Elimination of All Forms of Racial 


Discrimination 


Canada’s Special or Specific Obligations tinder inlernattona: 
Vaweto combat all forms of racial jdiscrimination-are ourlined vin 
the International Convention on the Elimination of All Forms of 
Racial D1 scriminacion. 

Pursuant to Article 14 of CERD Canada could make a 
declaration recognizing the competence of the Committee on the 
Elimination of Racial Discrimination to receive and consider 


communications from individuals or groups of Canadians. 
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Notwithstanding, the many recommendations made to the government 
of Canada that we should make such a declaration, including 
“recommendation number 46 of the Special Committee of the House of 
Commons on Visible Minorities in Canadian Society, Canada has 
Serer atLed to make such a declaration. 

I would ask that the Standing Committee on Human Rights take 
steps Co encourage the Government of Canada to declare under 
peerele 14 of this important international instrument for the 


Slama nacion OL racial discrimination. 


1OMe HUMAN RIGHTS EDUCATION: _CANADA IS FALLING BEHIND 


Educating students in human rights presents a new challenge 
POmedicators and the education systems of contemporary ‘sociery. 
Paeschallenge 1s at once, one of innovating pedagogical methods to 
teach human rights, and equally one of effecting an acceptance by 
Benoolmaucnorities of the importance of teaching human rights in 
Giemschogls The goal of teaching human rights is fundamentally 


Gompromote an Understanding and respect for human rights. 


Why Human Rights Education 


Human rights are the democratic expression of people 
respecting people because we are all human beings. The dignity 
and worth of the human personality is the basis of human rights, 
thus the human desire to live in dignity flows from the intrinsic 


worth and inestimable value of the human person. 
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Iiewe are CO expect that shimamentehts, othe dignity of the 
human person,’ and the principles of democracy are to be respected, 
then we need to develop and deliver programmes of human rights 
education. The tragic violations of human rights to which we are 
witness virtually daily provides a sharp statement on the urgency 
Oimuumnan riehts education. 

However, human rights education in Canada is in a sorry 
state of development. We have fallen quite far behind countries 
Sicinas bance, Luxembourg, Swiatzenland and Australia. 

The Gane: or Ministeusmors the Gounsel of hurope had 
recommended ‘to the Member States ‘of the Counsel of Europe that 
PMineanekieits Education be included (inwthe kuropean school: 
CWeELcuLun. 

Effective this Spring, students in France who sit for their 
Baccalaurent, Examinations must do an examination in human rights. 

No where in Canada is there a formal direct requirement that 


‘human rights education be part of the school curriculum. 


Why Teach Human Rights in? cCanadran scnools 


There is a need ‘for human rights: to be taught in Canadian 
schools. This need exists in Canada from both a domestic 
standpoint and also from an international standpoint. It is 
important to underscore the need for Canadians to learn of both 
the international human rights standards as well as the rdle 
Canadians should play because of our solidarity with the peoples 


of the world. As members of the world community the school must 
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teach not only reading, writing and arithmetic, but rather must 
elsor Céeach Canadians héwi"!te live BORECHETY | WEED all who share ehe 
=earth. ))Inathe words of Jacques Muhlethaler, founder of Bae World 
Association for the School as an Instrument of Peace, "The school 
has to make ‘each’ individual a world citizen, aware of his rights 
and duties, and above ally; ‘capable “to Le A co them! 
From a domestic point of view, one reason why Canadian 


educators must meet the obligation to teach human EPehts is 


because of the Canadian Charter or Rights and Freedoms and in 


particular Article 33 of the Charter. 
Article 33 provides as follows: 


"33.(1) Parliament or the legislature of a 
province may expressly declare in an Act of 
Parliament or of the legislature, as the 
case may be, that the Act or a provision 
thereof shall operate notwithstanding a ~ 
provision included in section 2 or sections 

S/Mcorl seoLythis Charter: 


(2) “An Act or a provision of an Act in 
respect of which a declaration made under 
Ghis "section isin effect shall have such 
Operation as it would have but for the 
PLOovitsi on OFethis *@harten®°referred to in 
bhe déclartion. 


(3) A declaration made under subsection (1) 
Shall cease to have effect five years after it 
comes into force or on such earlier date as may 
petspecitiived Mim ithetdeclaration: 


(4) Parliament or a legislature of a 
province may re-enact a declartion made under 
Subseeh one 19% 
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oor oubsection 035) applies >in respect 
of a re-enactment made under subsection (4)."! 


The wavaitability ofythis ‘non obstante' tor 'notwithstanding' 
provision means that legislators could enact laws irrespective or 
even contrary to human rights guarantees contained in the Charter. 
However, legislators will best be impeded from doing such if they 
are aware that an informed Canadian public will not accept the 
holding in abeyance of human rights. An informed Canadian public 
nas become therefore the ultimate defender and promoter of human 
MCibsotinweandda a lie swtherekoene, clear jthat, human paients 
education must be such that Canadians become fully aware of the 
faeiGesOrsiiman riuohts eihe instruments of human piers such as 
Humane hiiess Codes andethe«Gharter astwell (as the responspbilaty 
that Canadians individually and, col Pectively, have! fo iprotecintiman 


rights domestically and internationally. 


The Obligation for Human Rights Education 


A number of international legal instruments impose a 


~ 


positive obligation upon states in the field of human rights 
| education. 

The Universal Declaration of Human Rights proclaimed by the 
General Assembly:of the United Nations on December 10, 1948, and 
which is recognized as forming part of the customary law of 
Nations, make special mention of human rights education. 

AT ticker oi). | 

"Educeatcionemsnall, be directed to Che full 
development of the human personality and to 


the strengthening of respect for human rights 
and fundamental freedoms. [It shall promote 
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understanding, tolerance and friendship among 
alt ynattons),, racial “or relieious groups, and 
shal further the tactivi ties fomprher United 
Nations for the maintenance of peace." 


Beatespartires, Co the international Convention on the 
Elimination of All Forms’ of Racial Discrimination have assumed a 
very specthic obligation for human. rights education. 

ALEGCLe/: 


"States Parties undertake to adopt immediate and 
SebEeectuive measures, particularly in the fields. of 
Eescnine . educations cultuve and intormation swith 
awiew to Scombat ing prejudices which deads to aerial 
or ethnical groups, as well as to propagating the 
purposes and ‘principles sor the Charter of the 
.United Nations, the Universal Declaration of Human 
Righes ee chesUnited Nations Declaratianvon tthe 
Bliminacion of Aliekorms of Racial Discrimination, 
and ©tha's "Conventions 


fnewinecernactvonal sGovenanti(on economic, Socraltand (Cuta@ural 
Rights imposes a direct obligation for human rights education on 
SGates Parties! 


ArercletaCin: 


UThe StateswvPartiies toxthe present )Covenant srecognize 
the right of everyone to education. They agree that 
eduication shalleberdi rected stoathe hillbedevelopmenp 
of theshuman personality and the sense of its 
dignity, and ‘shally stgengthen the respect: for vauman 
rights and fundamental freedoms. ‘They further 
agree’ that’ education shall enable all »persons ito 
Panbicipate, efrectively in a free, socvecy.) promece 
understanding, tolerance and friendship among all 
Mationsand all sacial, ethnic ton ,elisious eroaups, 
and further the activitiesof the wMnivted Nations 

for the maintenance of peace. 
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Content of Human Rights Teaching 
The content of human rights teaching should be guided by the 


human rights which are universally acknowledged and as proclaimed 
in the most important international and domestic instruments in 
tae corel d vor (human rights: 

pecondky withe locals, nationally regionaloiand international 
Systems concerning human rights, their:structure and operation, 
Weedigcombe cseudied: 

Piecdiy peeChemcontente Of Bhumnan wr Mee setbeachingMeain be 
Geveloped spyieaesuudy Ol the: expernlencesor dilee arene countries in 

"solving Seciro-economic,’ polveicals, legal and other problems in 

berms som enow, COuUntUTriesihaver Gaken"stepsy to ensure the effective 
Exercise a human Eiehtss, hMnithis regard 16 isvimportant itor 
Fearne uchatesthel student. ibe*fopenm tosappreciate "ehe contri bution 
of various cultures and peoples. 
3 Thercontents tof human, rlehtss teachi ne gneecds* Com take: tite 
gecount mottonly? human sightst issues ‘on@which there is general 
public agreement or consensus, but also must address those areas 
Simicout Mc tmconcernuang: human rights. 

It is important that human rights teaching deal with the 
fact that notwithstanding universally accepted standards of human 
rights ;ehuman rights dissuesviare often’ understood" differently 


according to different social and cultural contexts. 
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Context of Human Rights Teaching 


Human rights teaching must occur in formal as well as 
informal systems of education. 

In the formal school system, one needs to develop programmes 
geeenescilementary, intermediary and secondary levels, as well as 
emeempOsct-secondary level’, Equally important will be the 
development of programmes for special needs students as well as 
including human rights into literacy programmes. 

Pimtwennon-Lonmal settings sone, can, cee: that humanervehes 
education should be provided to civil servants working in the 
PemeolcwDcancnes OL public administration and, in particular, for 


Poccewormine in Che justice delivery system. 


Some Methodological Principles for Human Rights Education 

| ine understanding of human rights, knowledge in this field, 
Peony acquired pradually, and this through @ mixture of ‘concrete 
femivicies amd reflection, Lt is by means of both practical 
experience and speculative discernment that we learn of the 
Content on human rights, beginning with human rights as 
experienced in the real world and then seen elaborated in the 
course of history. The learning of human rights is meaningful 
where the learning flows from a situation wherein human rights can 
be practical and learned successfully by the child, and 


adolescent, and adult in relation to their respective physical and 


mental development. In this sense, the individual will develop a 
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level of behaviour and reflection in accordance with ones 
development resulting in a personal decision for one's conduct as 
opposed to being imposed from outside. 

However this real life awareness, reflection, desire, does 
not develop without some recourse to knowledge, to exercises 
organized by the school, through the means of lessons. One 
Pequires a systematic process of analysis and synthesis which 
Weacs cach, student) Co examine his on her own conduct, individnarly 
Sees 2LOUD, Or cO-Ooperatively:. 

Gnewitirsts principle whicheneeds tobe underscored in 
Sreaeimewune question of methodologies sfor- teaching human rights 
Homcnaeeoue Mist take into ‘account Che age, training level .and 
EicepLoressional Orilentation of the students. 

A second principle is that human rights education programmes 
should display: education in human rights and for human rights 

chee access to knowledge; school lite, curricular and 

extra -Curreiciubkar activities, matching programmes; or specific 
methodologies for their implementation. The approach needs Co be 
Plumdiusceiplinany, taking, into account Che multi-ethnic and 
blogtecultinal character of societies, SErnessine gone 
interrelationships between rights of peoples (ius gentium) and 
human wights, as they are defined in existing universal human 
rights instruments. 

Agta metnodoloelcad, consideration, 15° to ensure: that) the 


Sg EAR being used in the SCHOOLS ore tree (Erom.al racial. 
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Research on Human Rights Education 


A great deal of work needs to be done in the area of 
research on human rights education and on mero of human rights 
Geaching. 

Comparative research on the methods of human rights 
Souecaa on needs to be enalonteniestay Such comparative research would 
bepereatly enhanced through the promotion of teacher and student 
exchanges. | 

hedaroricalk, research needs (Con be encouraged jas does the 
Pecparation of written and audiovisual materials for wide 
Gest r i bution. | 

LMecetakive OVErVieWw Study Of Cxisting researchim wine 
SOcudmceucices Should (bewcanriued oul tmrorder Co /explicvely 
Mice veEnemic LeVance OL Suc) Lrescarch. Lon the /studyearnd 
promotion of human rights even when human rights have not been 
fenelencd as part of the paradigm of the’ original research. 

BEDULO@graphic rescarchy must Continue. 

Onescontent area for human .iehts research ws, Che ellecueg: 


social and economic rights on the enjoyment of individual rights. 


Linkages for Human Rights Education 
It has been argued that one needs fo hiehlieht the 


relationship between education for human rights on the one hand, 
and education for,peace and international understanding on the 
other. According to a 1974 UNESCO Resolution, human rights 


education is an integral part of international education. 
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Another interesting area of linkage for human rights 
education is that of conflict-resolution studies. It has-been 
Suggested that one needs to promote the teaching of non-violent 
altermatives and strategies for the peaceful resolution of 
conflicts, and encourage the drawing up of history and civics 
programmes and manuals in a human rights perspective. 

Linkages need to be strengthened between the study of 
problems associated with the development of relations between 
serence, and technology On, Che “one hand, sand respect tor human 
BiotiesOneLne OLNEr . 

The development of multicultural education programmes 
provides a natural linkage with human rights education, especially 
in the area of minority rights, non-discrimination and equality 
eens. 

A further linkage for human rights education is the field of 
lead education. | Development of curriculagior global education 
fetpcethnesstudent to appreciate both the nature of the world 
Community and the differences which exist between different 
SQCtet Lest. 

Holocaust. studies is: Linked Eo humangrichts: educacion. 
Indeed holocaust studies provides important material in the area 
of case studies of human rights violations. 

Winediiyeethesceneral, Liclds orucivics caucaltone hac 
important linkage with human rights education whether the method 


Of presentation is in distinct courses or throughout Che various 


aisciplines. 
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Human Rights Education as a Branch of Knowledge 


Qne can examine the teaching of human rights in terms of 
human rights education being ithe study ior aE iA: aUSsenpiarie lox 
branch of knowledge. 

In human rights education, the formal cause is the idea of 
human rights as a branch of knowledge. As a discipline, a science 
of human rights, as is psychology, physics, humanities, history. 
The notion of human rights as a body of knowledge. Human rights 
is a body of knowledge. René Cassin provided the following 
definition of human rights as a body of knowledge: "the science 
of human rights is a particular branch of the social sciences, 
having as its object of study, human relations in terms of human 
duen@ey , determining. the rights and faculties which together are 
necessary for the growth and development of every human being." 

Poiraddteaon, to thevidea of a sclence or human. tent sada 
formal course, the material cause of human rights education is the 
Mower Or numan Lights. “lt is here, of course, tChate one ascks.tne 
question, what are human rights’ The answer to this question is, 
quite paradoxically, sometimes quite simple, and sometimes quite 
ComplLexwe elt, is, something Like’ the question in prelie.cis stueres, 
Whos. God does God exist? Or in jurisprudence, what is 
fUstiee-sownat is aw? At once Enese are Siipee questions. arid 


ye very complex: 
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Notwuehstandine this eet oe disciplines or sciences of 
Power rousus tudes. | jurisprudence or Beyonce: are pertinent 
Qmcec Ol research, and ‘of teaching, (So it i's that the teaching of 
human rights is a discipline, with its own material content. 

To give an experiential answer to that same question, as to 
the material object of human rights, some answer that human rights 
means people respecting people. Or another response is that human 
Tieneesdoe the rights provided’ for by the Universal Declaration of 
Human Rvents and the International Covenants. Indeed.* one of ithe 
Nanvelomor the Universal Declaration of Human’ Rights. as that the 
whole world community, notwithstanding a variety of political 
ideologies and philosophies, was able to agree on a common 
standard and statement as to what are human rights. 

Dieser rreient cause of human rlehts education includes fhe 
EGachers and the students who are addressing matters of human 
Giehies em iumans rights education basically is that which enables 
educators to make both a professional and a personal contribution 
bopeiceseruecte to transtorm society. In this undertaking one gs 
eneaceds in two processes of change one, an attempt torchange 
ourselves, to conform to the need of creating a more humane 
Scepety. and two. to work, toward the structural “changes Chat are 
needed on an ongoing basis. Human rights education is a way by 
which the two -- personal involvement of teachers and students, 


and the structural dimensions -- coalesce. 
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The final cause of human rights education is a free and 
democratic society, a society that is transformed, a society 
wherein people may be free to express their differences and their 


communality, and to be able to do this without fear of oppression. 
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